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Capacity Planning. IBM has failed to perform its obligations to manage, forecast and report
capacity in accordance with the MSA. Exhibit 2.3, Section 2.3.3 comprehensively describes
proactive forecasting, monitoring, planning and consulting obligations with respect to System
capacity that IBM does not currently perform consistently or completely. Exhibit 2.3, Section
3.1, Item 17, with respect to Application and Utility Servers, requires IBM to proactively monitor
and report to DIR on resource shortages, and report utilization statistics and trends to DIR on a
monthly basis. Exhibit 2.3, Section 3.1, Item 25, requires very specific Server status and
trending reports, including CPU (avg. peak utilization for the period); memory (avg. peak
utilization for the period); disk (avg. peak utilization for the period); and Servers that exceed
defined thresholds. IBM has provided a limited set of reports in accordance with this
requirement, but the reports do not include all Servers, and IBM does not take appropriate action
based on the information in the reports as detailed in Section 2.3.3 of Exhibit 2.3 (e.g., advising
DIR and DIR Customers of the need for additional capacity and proposing capacity planning
models and methodology).

Project Analysis and Reporting. IBM fails to collect and report to DIR on a monthly basis all
of the minimum data required by Exhibit 4, Section 13, with respect to performance of projects
(both ongoing projects and discrete Projects). Consequently, and in further breach of the
obligations of Section 13, IBM also fails to organize and analyze the data to establish the volume,
nature and timing of project activity and the trend lines, time of year profiles and the degree of
variability of project activity. IBM’s lack of performance of required data collection with respect
to projects is further reflected in IBM’s failure to measure and report applicable project SLAs
(Key Measurements 2.7.1 and 2.7.4).

Technology Refresh. IBM fails to perform all obligations for technology refresh in accordance
with Section 4.0 of Exhibit 2.2 and has not developed or provided plans to migrate systems for
which IBM has financial and operational responsibility to newer platforms to maintain third party
vendor support as required by Section 4.1, Item 1 and Section 4.2, Item 1.2 of Exhibit 2.2.
Subcontractors. IBM has engaged subcontractors (most recently, Mail-Gard) without first
providing the documentation to DIR as required by Section 9.11 of the MSA and seeking DIR’s
prior approval.

Reports and Forecasts. [IBM fails to provide the quarterly reports specified at Exhibit 4,
Section 17 in accordance with the report descriptions and requirements set forth in PPM 5.4. The
analysis described in PPM 5.4 is critical to DIR and DIR Customers’ ability to identify trends in
consumption and manage costs and resources. IBM fails to provide the quarterly report specified
at Exhibit 2.2, Section 8.1, Item 7, giving notice to DIR and all DIR Customers of all Upgrades
and other changes relating to Software that are planned to occur in the following quarter. IBM
fails to provide the Application Server Asset Plan required by Exhibit 4, Section 5.2(¢). IBM
fails to provide the forward-looking by twenty-four (24) months capacity forecasts required by
Exhibit 2.3, Section 2.3.3, Item 7.

Each of the foregoing is a breach of an IBM duty or obligation set forth in the MSA. This letter
serves as notice from DIR of each such breach. In addition, this letter serves as notice to IBM
that DIR views any combination of the foregoing breaches, in the aggregate, as a material breach
of the MSA. Accordingly, under Section 20.1(a) (iv) of the MSA, IBM must (i) develop within
ten (10) days a complete plan reasonably acceptable to DIR for curing the breaches and
correcting the deficiencies causing such breaches on a permanent basis, and (ii) cure each such
breach within thirty (30) days. With respect to each breach described above, DIR reserves the
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right to re-assess to determine whether such breach constitutes a material breach of the MSA.
Accordingly, any reference to a breach in this section shall in no way constitute or be construed
as an acknowledgement that such breach is not currently or may not hereafter become a material
breach of the MSA.

Notice of Critical Service Level Failures

Section 20.1(a)(vi) of the MSA provides that DIR may terminate the MSA for cause upon notice
if IBM fails to perform in accordance with the Minimum Service Level for the same Critical
Service Level for three (3) consecutive Measurement Windows or for four (4) of any six (6)
consecutive Measurement Windows. The applicable Measurement Window is one month. IBM
has failed to meet the Minimum Service Level for Critical Service Level 1.2.1.1 (Severity 1
Incident Resolution-Servers High Complexity) for four (4) of the past six (6) months for which
final SLA metrics have been reported by IBM — January, February, March and May of 2010.
Additionally, IBM has failed to meet the Minimum Service Level for Critical Service Level 1.1.8
(Servers - 7x24 Single Application Infrastructure Outage not to Exceed) for each month since
June of 2009. IBM has also failed to meet the Minimum Service Level for Critical Service Level
1.1.4 (Servers - High Single Application Infrastructure Outage not to Exceed) for four (4) of the
previous six (6) reported months. Each of these sustained SLA failures gives DIR the right to
terminate the MSA for cause, in whole or in part. DIR is not currently opting to terminate the
MSA for these failures; however DIR reserves the right to do so, in whole or in part, upon further
written notification to IBM.

Please be advised that this letter does not constitute a waiver of any of the rights or remedies that
DIR may have pursuant to the MSA, and that no failure or delay in exercising any right or
remedy on the part of DIR shall operate as a waiver of any right that DIR may have pursuant to
the terms of the MSA or otherwise. Further, any reference to breaches material or otherwise
specified above shall in no way constitute or otherwise be construed to be a waiver of any other
breach or default which may now exist or hereafter arise under the MSA.

Finally, IBM previously acknowledged in the MSA that any interruption to the Services may
cause irreparable harm to DIR and/or DIR Customers and may adversely impact the ability of the
State of Texas to carry out vital public safety and other governmental functions. To that end,
IBM expressly agreed that, pending resolution of any dispute or controversy, IBM would not
deny, withdraw or restrict IBM's provisions of the Services. Specifically, DIR expects all current
operational activities, meetings, planning, and all other day-to-day efforts as currently scheduled
to continue as scheduled while IBM dedicates resources to correct the deficiencies identified in
this letter.

Sincerely,

Karen Robinson
Executive Director, Texas Department of Information Resources

ce: Mark Hicks



